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would seem that the only argument for testing the matter in the pro- 
bate court is that suggested in Walker v. Yarbrough, namely, the 
avoidance of litigation in a circle. On the other hand there are certain 
objections to such short cuts. The probate court ordinarily does not 
have the machinery to test such questions and the matter eventually 
comes to the higher court by a somewhat longer route. 1 * Then the 
later will may operate in part and thus necessitate the probating of 
both wills by the probate court with a resulting confusion which may 
be easily imagined. 15 And it may be doubted if there is any real sav- 
ing of litigation by placing the question in the hands of the probate 
court, for the real contest, which the situation is almost sure to cause, 
will occur in that court and that court only where the existence of the 
contract is to be determined. Hence the attitude of the minority 
judge in Walker v. Yarbrough that the contract should be left to a 
court of equity to enforce by appropriate action seems on the whole 
preferable. 

This tendency of the majority in Walker v. Yarbrough to look for 
a short cut may have led them into a serious error, for they do not 
question the existence of the contract, though there is no evidence that 
die instrument had ever been delivered. In effect they hold that a con- 
tract is conclusively proven by an undelivered paper which recites the 
giving of a consideration, though the giving of the consideration may 
actually have been planned to be concurrent with the delivery of the 
paper as is usually the case where a deed is delivered. Had it been 
necessary to bring an action upon the contract, the plaintiff in such 
an action would at least have had to prove his contract. C. E. C. 



JURISDICTION OVER NON-RESIDENT CERTIFICATE HOLDERS OF 
DOMESTIC INSURANCE COMPANY 

In the recent case of Hartford Life Ins. Co. v. Barber (1917) 38 
Sup. Ct. 54, the United States Supreme Court reversed a decision of 
the Supreme Court of Missouri 1 on the constitutional ground that the 
Missouri tribunal did not accord full faith and credit to a Connecticut 
judgment. 2 A bare skeleton of the facts involved will serve our pur- 
pose for review. One Dresser, together with thirty others, holders of 



bated, but, as the text indicates, if it is not probated, it is then practically 
assimilated to a contract to bequeath or devise. 

" Compare the Connecticut rule that courts of probate cannot try title. Wilson 
v. Warner (1911) 84 Conn. 560, 80 Atl. 718. 

" Note Lawrence v. Prosser, supra, and Quick v. Bank of Commerce & Trust 
Co., supra, in each of which the contract did not call for the entire estate. That 
a will is valid and entitled to probate even if it only appoints an executor see 
Prater v. Whittler (1881) 16 S. C. 40, 46. 

1 (1016) 269 Mo. 21, 187 S. W. 867. 

* U. S. Const. Art. IV, Sec. 1. 
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certificates of insurance issued by the Hartford Life Insurance Com- 
pany under an assessment plan, 3 had sued the company in Con- 
necticut in behalf of themselves and all other certificate holders, 
charging various frauds and breaches of agreement.* The final 
judgment in that cause appears to have held, among other things, 
that the company might accumulate $300,000 in the "safety fund" 
received by assessment (though any surplus over that amount must 
be applied proportionally to the credit of the various certificate holders 
to reduce their indebtedness pro tanto on the assessment next follow- 
ing), and further, that failure by a certificate holder to pay an assess- 
ment within the prescribed time would forfeit his insurance. Before 
the entry of this Connecticut judgment one Barber in Missouri had 
failed to pay his assessment then due. Apparently, he was not 
personally a party to the Connecticut suit. When, on his death a few 
months later, Mrs. Barber sued the insurance company in Missouri, 
forfeiture was pleaded as a defense and the Connecticut judgment 
offered in evidence. The trial court excluded this record entirely; 
the Supreme Court of Missouri, however, conceded that it should have 
been received, 6 and examined the merits of the case as if it had been 
received, but nevertheless affirmed the trial court on reasoning 
somewhat as follows: The company is entitled by the Connecticut 
judgment to have $300,000 in its "safety fund" ; an assessment which 
raises the fund above that sum in anticipation of future losses is 
invalid; 8 failure to pay an invalid assessment does not work a for- 
feiture. This reasoning was regarded by the Supreme Court of the 
United States as a misconstruction of the Connecticut judgment, which 
seems to have permitted a reasonable accumulation over $300,000 in 
the "safety fund." Such a misconstruction might amount to a denial 
of full faith and credit under the Constitution. 7 But as the courts of 



•That is, calls were regulated proportionally to death losses and were not 
collected in fixed amounts as premiums. 

« See Dresser v. Hartford Life Ins. Co. (1908) 80 Conn. 681, 70 Atl 39- 

"Under the rule of Hartford Life Ins. Co. v. lbs (191S) ^37 U. S. 662, 35 
Sup. Ct. 692, which reversed the Supreme Court of Minnesota for failing to 
receive the Dresser judgment in evidence. 

'For the general rule that an insurance company may not assess in anticipa- 
tion of losses, see Ann. Cas. 1914 C, 802 note. 

' Full faith and credit may seemingly be denied to a valid judgment of the 
courts in a sister state in several ways. 

(1) Denying the jurisdiction of the court whose judgment is in question. 

(2) Refusing to enforce the judgment on the ground that it was erroneous in 
fact or in law-an error too palpable to be often committed 

(3) Conceding the jurisdiction and validity and misconstruing the judgment 
so as to make it ineffective or inapplicable. 

The Minnesota {lbs case) decision and that of the Circuit Court of Missouri 
appear to be examples of unconstitutionality under the first of the above 
classes; that of the Supreme Court of Missouri an example of class three. No 
cases have been found exemplifying class two. 
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Missouri would not be required to give full faith and credit to a Con- 
necticut judgment affecting the rights of a Missouri citizen unless the 
Connecticut court had jurisdiction to bind that citizen, 8 our inquiry is 
naturally directed to the foundation and sufficiency of the Connecti- 
cut judgment. The Supreme Court of the United States disposed of 
this question of jurisdiction by reference to the lbs case, 9 but the mat- 
ter is so fundamental as to demand attention in any comment on the 
principal case. 

Before determining, however, the question of what court has juris- 
diction, we may note the rule as to what law governs transactions 
between citizens of different states. If the transaction be a contract 
it is generally governed by the law of the state where the contract is 
made, 10 which in the principal case appears to have been Missouri, the 
insurance appearing to have been effected by an agent at St. Louis. 

If, however, the relations be those, or legally equivalent to those of 
stockholder and corporation, 11 the shareholder's rights and liabilities as 
a member of the corporate body are subject to the rule of the corpor- 
ate domicile, 12 which here was Connecticut. 18 

But, as pointed out by Amphlett, B., in a British case involving the 
rights of a British stockholder in a French company, 14 a determination 
that the law of the corporate domicile is to govern does not necessa- 



' LfArcy v. Ketchum (1850, U. S.) 11 How. 165. 

" See note 5, supra. 

"Millar v. Hilton (1915) 189 Mich. 635, 155 N. W. 574; Scudder v. Union 
Nat. Bk. (1875) 91 U. S. 406; Lloyd v. Guibert (1865) L. R. 1 Q. B. 115, 122, 
Willes, J. Subject to variation, however, if the intention of the parties appears 
to be otherwise or if a place of performance different from that of making 
the contract is fixed by the terms of the agreement. Richardson v. Rowland 
(1873) 40 Conn. 565, 572; Montana Coal & Coke Co. v. Cincinnati Coal & Coke 
Co. (1904) 69 Oh. St. 351, 69 N. E. 613. 

11 Compare the case of fraternal benefit associations. Supreme Council of the 
Royal Arcanum v. Green (1915) 237 U. S. 531, 35 Sup. Ct 724. 

^Lewisohn v. Stoddard (1006) 78 Conn. 575, 63 Atl. 621, a suit against 
Connecticut stockholders in a Missouri corporation. It is quite frequently stated 
that the purchase of stock evidences an intent that the rule of the corporate 
domicile apply, or that a stockholder is presumed to consent by the act of pur- 
chasing shares. Like most presumptions this is a fiction and especially patent 
in cases where the stockholder pleads ignorance of that very law and a desire 
not to be bound by it. See Payson v. Withers (1873, U. S. C. C. D. Ind.) 5 Biss. 
269, 5 Chi. Leg. News 445 ; also Professor W. N. Hohf eld, The Individual Liability 
of Stockholders and the Conflict of Laws, 10 Columbia L. Rev. at 529-530 and 
the Pennsylvania case there cited. For a case, which is often criticised, apply- 
ing this stockholder rule to bondholders as well, see Canada So. Ry. Co. v. Geb- 
hard (1883) 109 U. S. 527, 537, 3 Sup. Ct. 363, 370. 

18 Lastly, if the relations between Barber and the Insurance Co. were those 
of beneficiary and trustee, the rule is somewhat complicated as to what law 
governs the beneficiary's rights. See Prof. Joseph H. Beale, Jr., Equitable 
Interests in Foreign Property, 20 Harv. L. Rev. 382, 393 ff. 

" Copin v. Adamson (1874) L. R. 9 Exch. 345, 354. 
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rily mean that the courts of the corporate domicile must try the case ; 
they may lack jurisdiction. And it is equally true that the Connect- 
icut court might have had jurisdiction, even though the law of some 
other state was to be applied. To support the jurisdiction of the Con- 
necticut court several lines of reasoning are current. First, if the 
relations were those of stockholder and corporation, by purchasing 
stock the holder might be presumed to consent to the jurisdiction. 15 
Second, assuming the same or similar relations, convenience may 
require that the rights and liabilities of stockholders be determined at 
one place and time, the logical place being the forum of the place of 
incorporation. 16 Third, on the analogy of garnishment cases, wherein 
jurisdiction of the garnishee-debtor is the essential feature, 17 the rights 
of a stockholder may be extinguished by a court which has jurisdiction 
of the company, even though under the rule of Pennoyer v. Neff™ 
no valid obligation could be created or imposed against him because 
there was no personal service within the jurisdiction. 18 It seems that 
this third line of reasoning would justify the Connecticut court in 
adjudicating a certificate holder's rights whether his status was 
regarded as similar to that of a stockholder or that of a contingent 
creditor or that of an equitable part owner of a trust fund. 

Another point was raised in the case and disposed of on the author- 
ity of Supreme Council of the Royal Arcanum v. Green, 10 namely 
that a charter granted by Connecticut, being a public act of that state, 
must be accorded full faith and credit elsewhere. For a discussion of 
this point as presented in the opinion of Mr. Chief Justice White in 
the Royal Arcanum case, see Comment, Conflict of Laws and Full 
Faith and Credit (1916) 25 Yale Law Journal 324. 



JUDICIAL REVIEW OF ADMINISTRATIVE DETERMINATIONS 

Two recent cases have sustained orders of the Postmaster General 
excluding from the mail matter adjudged by him to be non-mailable 
under the terms of the Espionage Act of June 15, W7- x Masses 

" This presumption appears to be subject to the same criticism as that referred 

to in note 12. , 

"Hartford Life Ins. Co. v. lbs, supra. See also 27 Yale Law Journal 276. 

" See Comment, Jurisdiction to extinguish Claims of Non-Resident Defendant 
(1917) 27 Yale Law Journal 252. 

u (1877) 95 U. S. 714. 

» See however, a line of cases which uphold a Minnesota statute imposing 
personal liability on an individual not served within the jurisdiction because of 
his status as a stockholder in a Minnesota corporation, subject, however, to the 
defense that he is not a stockholder. Selig v. Hamilton (1913) 234 U. b. 652, 
658; 34 Sup. Ct 926, 928, and cases cited therein. 

"See note 11, supra. . 

1 Title I, Sec. 3, forbids (a) the wilful making or conveying of false reports 
or false statements with intent to interfere with the operation or success of the 



